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life expectancies of the spouses by reference to mortality tables.8
The Florida Court, in this case of first impression, preferred the
views expressed in the Missouri decisions.9 It pointed out that in
order to meet the requirements imposed on a tenancy by the entirety
the surviving spouse must be a survivor in contemplation of law as
well as a survivor in fact; therefore it is indispensable that the demise
of the cotenant not result from the other tenant's intentional act. By
the felonious slaying of the spouse, the fiction of tenancy by the entirety is destroyed, as by divorce,1 0 and the estate descends as though
held by tenants in common.
As a fairly just solution characterized by expediency in application,
the Florida holding has much to offer.'
The problems inherent in
the maintenance of a trust are obviated. The common law rule that
a murderer shall not profit by his crime is satisfied. But whenever
an equal division is not equitable, as upon the murder of a young
spouse by an elderly one, strict justice is sacrificed to expediency.
Whether the equitable rationale of the instant holding can be extended to effect an unequal cotenancy consistent with the demands
of justice in a particular case is a question yet open in Florida. 12
JOHN

L.

Pmmy

HABEAS CORPUS: SCOPE OF JUDICIAL REVIEW IN
EXTRADITION PROCEEDINGS
Sullivan v. State ex rel. Pardew, 49 So.2d 800 (Fla. 1951)
The Governor of Florida issued an extradition warrant for the arrest and detention of the petitioner on requisition of the Governor of
New York. The sheriff of Dade County, acting on the authority of
8

E.g., Sherman v. Weber, supra note 7.
Grose v. Holland, 357 Mo. 874, 211 S.W.2d 464 (1948); Barnett
224 Mo. App. 913, 27 S.W.2d 757 (1930).
0
Fr.. STAT. §689.15 (1949).
11
See Wade, Acquisition of Property by Wilfully Killing Another tory Solution, 49 HARv. L. BEv. 715 (1936), for an excellent general
and a suggested model statute.
12
The doctrine of the principal case may be followed strictly; see
Martin, 52 So.2d 806 (Fla. 1951).
0
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this warrant, arrested petitioner, who applied to the circuit court for
a writ of habeas corpus to test the legality of his detention. The
circuit court considered the sufficiency of the evidence substantiating
the charge against petitioner and discharged him on the basis of this
examination. On appeal, HELD, the circuit court exceeded its authority
in considering the merits of the case; the New York court is the forum
authorized to adjudicate such questions. Judgment reversed.
The right of a state or territory to demand the extradition or rendition by another state of a person who has committed an offense
against the laws of the demanding state is founded on and controlled
by the Constitution of the United States' and the effectuating federal
statute. 2 The governor of the state in which the fugitive is found
must issue a warrant for his arrest for extradition to the demanding
state when there has been compliance with the federal statute. He
must have before him (1) a demand by the executive authority of
another state for the named person as a fugitive from justice; (2) a
copy of an indictment or affidavit made before a magistrate charging
the named person with the commission of a crime in the demanding
state; and (3) the copy certified as authentic by the governor of the
demanding state. 3
The Uniform Criminal Extradition Law 4 provides that a person
arrested in extradition proceedings has the right to test the legality
of his arrest by applying for a writ of habeas corpus. 5 In such a
proceeding the court must identify the prisoner as the person charged 6
and establish his status as a fugitive from justice. The statute of
limitations of the demanding state may be applied to the crime
charged, 7 and the court may rule on whether the accused was present
in that state when the crime was committed. 8 The prisoner is illegal-

1U. S. CONST. Art. IV, §2: "A person charged in any State with Treason,
Felony, or other Crime, who shall flee from Justice, and be found in another
State, shall on Demand of the executive Authority of the State from which he
fled, be delivered up, to be removed to the State having Jurisdiction of the
Crime."
218 U.S.C. §3182 (1946).

3Ibid.
49 U.L.A. 169 (1951); FLA. STAT. §§941.01-941.29 (1949).
5
FLA. STAT. §941.10 (1949).

6
See State ex rel. Myers v. Allen, 83 Fla. 655, 667, 92 So. 155, 159 (1922).
7id. at 662, 92 So. at 157.
8
Bruce v. Raynor, 124 Fed. 481 (4th Cir. 1903); see State ex rel. Myers v.
Allen, 83 Fla. 655, 663, 92 So. 155, 157 (1922).
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ly held if the requirements of the federal statute are not fulfilled. 9
The federal statute also requires the charge to be made with an indictment found by the demanding state.' 0 To be sufficient for extradition purposes, it need only substantially charge the prisoner with
the commission of a crime; perfection is not required." The Florida
courts have quite properly applied the law of the demanding state
12
to test this sufficiency.
It is settled law that in a habeas corpus proceeding the court cannot inquire into the guilt of the prisoner.' 3 Only the legality of his
detention is tested. The fugitive is held not as a violator of Florida
law, but solely for rendition to the state having jurisdiction over the
crime charged.' 4 Florida courts have no power to determine the
guilt or innocence of an offender against the criminal laws of another
state,' 5 and the Uniform Criminal Extradition Law16 expressly prohibits inquiry into his guilt except as necessary to establish his identity
as the person charged. 17
The instant case and other Florida holdings are in line with the
sound principle limiting judicial review on habeas corpus in extradition proceedings to a consideration of jurisdictional issues.' 8
Mranxm J. Coiixr
OSee State ex rel. Stringer v. Quigg, 91 Fla. 197, 203, 107 So. 409, 412

(1926).
1018 U.S.C. §3182 (1946).

"IPierce v. Creecy, 210 U.S. 387 (1908); Chase v. State ex rel. Burch, 93
Fla. 963, 113 So. 103 (1927).
' 2 State ex rel. Ljungdahl v. Sullivan, 155 Fla. 817, 21 So.2d 713 (1945);
State ex rel. Myers v. Allen, 83 Fla. 655, 92 So. 155 (1922); see Chase v. State
ex rel. Burch, 93 Fla. 963, 973, 113 So. 103, 107 (1927).
' 3 Kurtz v. State, 22 Fla. 36 (1886).
14 See State ex rel. Stringer v. Quigg, 91 Fla. 197, 203, 107 So. 409, 412
(1926).
15 Trent v. McLeod, 131 Fla. 617, 179 So. 906 (1938); see State ex rel. Florio
v. McCreary, 123 Fla. 9, 15, 165 So. 904, 906 (1936); Chase v. State ex rel.
Burch, 93 Fla. 963, 974, 113 So. 103, 108 (1927); State ex rel. Stringer v. Quigg,
91 Fla. 197, 204, 107 So. 409, 412 (1926).
' 6 See note 4 supra.
17FLA. STAT. §941.20 (1949).
' 8 Drew v. Thaw, 235 U.S. 432, 439 (1914), per Holmes, J.: "In extradition
proceedings . . . the purpose of the writ [of habeas corpus] is not to substitute
the judgment of another tribunal upon the facts or the law of the matter to be
tried. The Constitution .. . peremptorily requires that upon proper demand the
person charged shall be delivered up to be removed to the State having jurisdiction of the crime."
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